
Contents

Table of Cases   ix
Table of Statutes   xiii
Table of International Documents   xv
Preface   xvii
Acknowledgements   xix
List of Abbreviations   xxi

PART I INTRODUCTION

1  Introduction   3
 Australia   3
 Canada   8
 Taking Self-Government over Aboriginal Child  
  Welfare Forward: Balancing Rights   15
 Conclusion   18

PART II ABORIGINAL CHILD WELFARE IN  
  AUSTRALIA AND CANADA

2  The Colonization of Aboriginal Children and Families   21
 Introduction   21
 Colonizing Aboriginal Children in Australia:  
  Missions, Dormitories and Residential Schools   24
 Colonizing Aboriginal Children in Canada:  
  The Residential Schools   33
 Initiating a Circle of Abuse: The Legacy of Removals   37
 Entrenching Colonization:  
  The Non-Native Child Welfare System   41
 Aboriginal Child Welfare in the Canadian Courts:  
  Marlee Kline’s Critique   57
 Conclusion   67

3  Reforming the Australian and Canadian Child Welfare Systems:  
Sensitization and Accommodation   69
 Introduction   69
 Australian Reforms to the Non-Native Child Welfare System   70



Aboriginal Child Welfare, Self-Government and the Rights of Indigenous Childrenvi

 Canadian Reforms to the Non-Native Child Welfare System   90
 Conclusion   118

PART III SELF-GOVERNMENT OVER ABORIGINAL CHILD  
    WELFARE: LESSONS FROM CANADA

4  The Promise and the Risks of Aboriginal Self-Government  
over Aboriginal Child Welfare   123
 Introduction   123
 The Promise of Self-Government   125
 The Risks of Self-Government:  
  The Desjarlais Inquiry and Beyond   128
 Australia: A Challenging Context for Self-Government   145
 Conclusion   147

5  The Right to Self-Government and Protecting the Vulnerable:  
Balancing Rights under Canadian Constitutional Law   149
 Introduction   149
 Self-Determination, Sovereignty and the Inherent Right to  
  Self-Government   150
 Self-Government in the Courts   154
 Treaty Negotiations   179
 Conclusion   195

PART IV BROADENING HORIZONS: INDIGENOUS PEOPLES,  
   SELF-DETERMINATION AND PROTECTING  
   CHILDREN’S RIGHTS UNDER INTERNATIONAL LAW

6  Indigenous Peoples, Self-Determination and  
Self-Government in International Law   201
 Introduction   201
 Indigenous Peoples’ Right to Self-Determination under  
  Article 3 of the UN Declaration   206
 Conclusion   241

7  Protecting the Vulnerable within the Framework  
of Self-Determination   243
 Introduction   243
 Indigenous Peoples and Human Rights   244
 Self-Determination and Human Rights   258
 International Human Rights Law:  
  Culturally Appropriate or Culturally Imperialist?   266
 Conclusion   280



Contents vii

PART V CONCLUSIONS

8  Conclusion   285

Bibliography   293
Index   311


