
Contents

General Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

I. Overview of the Intermediated System and the Legal Reforms . . . . . . . 1

II. Methodology, Purpose, and Scope of the Research . . . . . . . . . . . . . . . 8

III. Terminology . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

A. Securities, Securities Certificates, Intermediated Securities,

and Account Securities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

B. Other Terms . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

PART I Substantive Law Analysis

Chapter 1. The Geneva Securities Convention . . . . . . . . . . . . . . . . . . . 27

I. Background and Purposes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

A. Legal Risks Associated with the International Intermediated

System . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27

B. Main Purposes and Drafting Approaches . . . . . . . . . . . . . . . . . . . . . 33

C. Structure and Key Issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

II. Scope of the Convention . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36

A. Territorial Scope . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36

B. Material Scope: Intermediated Securities . . . . . . . . . . . . . . . . . . . . 39

C. Normative Scope . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 49

D. Other Restrictive Scope of Application . . . . . . . . . . . . . . . . . . . . . . 62

E. Transparent System . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 63

III. Transfer of Intermediated Securities . . . . . . . . . . . . . . . . . . . . . . . . . 66

A. Acquisition and Disposition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 66

B. Unauthorised Dispositions by an Intermediary (Art. 15) . . . . . . . . . . 71

C. Invalidity, Reversal and Conditions of a Book-Entry (Art. 16) . . . . . 72

IV. Innocent Acquisition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75

A. Requirements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 76

B. Protection under Articles 18(1) and 18(2) . . . . . . . . . . . . . . . . . . . . 81

C. Relationship with Article 16 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 83

D. Relationship with Priority Rule . . . . . . . . . . . . . . . . . . . . . . . . . . . 84

ix



V. Priorities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 85

A. Scope of Articles 19 and 20 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 85

B. Principal Rule and Exceptions . . . . . . . . . . . . . . . . . . . . . . . . . . . . 86

VI. Provisions for System Integrity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 89

A. Protection of the Account Holders and the Intermediary Regarding

Instructions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 90

B. Obligations and Liability of an Intermediary . . . . . . . . . . . . . . . . . . 92

C. Intermediary’s Obligation to Hold Sufficient Securities, Allocation

of Account Holders’ Securities, and Loss Sharing Rule . . . . . . . . . . . . . 95

VII. Special Provisions for Collateral Transactions . . . . . . . . . . . . . . . . . . 100

A. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 100

B. Features of Collateral Agreements under Chapter V . . . . . . . . . . . . 102

VIII. Transition Rule: Priority . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 107

A. Backgrounds and Default Transition Rule: Full Grandfathering . . . . . 107

B. Opt-In Declaration of Grandfathering Limited in Time . . . . . . . . . . 109

IX. Summary and Evaluation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 110

Chapter 2. The Intermediated System in the European Union . . . . . . . 113

I. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 113

II. The EU Initiatives Regarding the Intermediated System . . . . . . . . . . . . 115

A. Financial Services Action Plan . . . . . . . . . . . . . . . . . . . . . . . . . . . . 115

B. Lamfalussy Report . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 116

C. Giovannini Reports . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 117

D. Code of Conduct . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 124

E. TARGET2-Securities Project . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 125

F. Project of Securities Law Harmonisation . . . . . . . . . . . . . . . . . . . . . 126

III. The EU Legislation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 128

A. Settlement Finality Directive . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 128

B. Financial Collateral Directive . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 138

C. MiFID . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 144

IV. Legal Certainty Group’s Recommendations in Comparison with

the Geneva Securities Convention Rules . . . . . . . . . . . . . . . . . . . . . . . . . 146

A. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 146

B. Fifteen Recommendations in the Second Advice . . . . . . . . . . . . . . . 147

V. Summary and Evaluation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 154

Chapter 3. The Intermediated System in Germany . . . . . . . . . . . . . . . 157

I. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 157

A. Legal Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 157

B. Depotgesetz and Custody Agreement . . . . . . . . . . . . . . . . . . . . . . . 160

II. Basic Structure and Key Features . . . . . . . . . . . . . . . . . . . . . . . . . . . . 161

A. Traditional Property Law Structure . . . . . . . . . . . . . . . . . . . . . . . . . 162

B. Immobilisation and Global Securities Certificates . . . . . . . . . . . . . . 165

C. Separate Regimes for Domestic and Cross-Border Transactions . . . . 167

x Contents



III. Intermediated Securities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 174

A. Collective Custody . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 174

B. Co-Ownership Interests as Intermediated Securities . . . . . . . . . . . . . 178

C. Cross-Border Regimes and Legal Positions of Investors . . . . . . . . . . 183

IV. Acquisition, Disposition and Collateralisation

of Intermediated Securities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 183

A. Acquisition and Disposition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 183

B. Encumbrance of a Security Interest to Intermediated Securities . . . . . 187

V. Innocent Acquisition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 189

A. Theoretical Issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 189

B. Requirements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 191

VI. Priority Rules . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 192

VII. Shortfall and Loss Sharing Rule . . . . . . . . . . . . . . . . . . . . . . . . . . . . 192

A. Proportional, Ultimate, Strict Liability of Investors . . . . . . . . . . . . . 192

B. Procedure of Loss Allocation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 193

VIII. Summary and Evaluation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 193

Chapter 4. The Intermediated System in the United States . . . . . . . . . 197

I. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 197

A. Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 197

B. Revised 1994 Version of UCC Article 8 Part 5 . . . . . . . . . . . . . . . . 201

II. Basic Structure and Key Features . . . . . . . . . . . . . . . . . . . . . . . . . . . . 203

A. Basic Structure and Core Definitions . . . . . . . . . . . . . . . . . . . . . . . 203

B. Key Features of the U.S. Intermediated System . . . . . . . . . . . . . . . . 208

III. Intermediated Securities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 212

A. Concept of Security Entitlements . . . . . . . . . . . . . . . . . . . . . . . . . . 212

B. Investor’s Relationship with an Issuer . . . . . . . . . . . . . . . . . . . . . . . 222

IV. Acquisition, Disposition and Collateralisation of Intermediated

Securities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 228

A. Acquisition and Disposition of Intermediated Securities . . . . . . . . . 228

B. Encumbrance of a Security Interest to Intermediated Securities . . . . 231

V. Innocent Acquisition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 234

A. Protection under Section 8-502 and Notice

of an Adverse Claim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 235

B. Protection under Section 8-510(a) . . . . . . . . . . . . . . . . . . . . . . . . . . 236

C. Protection under Section 503(e) . . . . . . . . . . . . . . . . . . . . . . . . . . . 237

VI. Priority Rules . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 239

A. Priorities among Secured Parties in the Same Securities . . . . . . . . . 240

B. Priorities in Intermediary’s Insolvency . . . . . . . . . . . . . . . . . . . . . . 242

VII. Shortfall and Loss Sharing Rule . . . . . . . . . . . . . . . . . . . . . . . . . . . . 243

A. SIPA Liquidations for Brokers . . . . . . . . . . . . . . . . . . . . . . . . . . . . 243

B. Loss Sharing Rule under SIPA . . . . . . . . . . . . . . . . . . . . . . . . . . . . 244

VIII. Summary and Evaluation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 246

Contents xi



Chapter 5. The Intermediated System in Korea . . . . . . . . . . . . . . . . . . 249

I. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 249

A. Legal Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 249

B. CMFIBA and Custody Agreement . . . . . . . . . . . . . . . . . . . . . . . . . 254

II. Basic Structure and Key Features . . . . . . . . . . . . . . . . . . . . . . . . . . . . 255

A. Ameliorated Property Law Structure . . . . . . . . . . . . . . . . . . . . . . . . 255

B. Immobilisation and Dematerialisation . . . . . . . . . . . . . . . . . . . . . . . 257

C. Two-Tier System and Foreign Investor Registration Regime . . . . . . 259

D. Dual Regimes for Domestic and Cross-Border Transactions . . . . . . . 260

III. Intermediated Securities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 264

A. Collective Custody . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 264

B. Co-Ownership Interests as Intermediated Securities . . . . . . . . . . . . . 267

IV. Acquisition, Disposition and Collateralisation of Intermediated

Securities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 273

A. Acquisition and Disposition of Intermediated Securities . . . . . . . . . 273

B. Encumbrance of a Security Interest to Intermediated Securities . . . . . 273

V. Innocent Acquisition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 275

A. No Special Provision in CMFIBA and Interpretative Approach . . . . . 275

B. Appearance of Legitimacy and Proprietary Agreement . . . . . . . . . . 277

VI. Priority Rule . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 278

VII. Shortfall and Loss Sharing Rule . . . . . . . . . . . . . . . . . . . . . . . . . . . . 279

A. Strict Joint and Several Liability of KSD and Intermediaries . . . . . . 279

B. Scope of Participants Bearing Strict Liability . . . . . . . . . . . . . . . . . 279

C. Method of Joint and Several Complement . . . . . . . . . . . . . . . . . . . . 280

D. Allocation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 280

VIII. Summary and Evaluation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 281

Chapter 6. The Intermediated System in Japan . . . . . . . . . . . . . . . . . . 285

I. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 285

A. Legal Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 285

B. Background and Legislation History of Dematerialisation . . . . . . . . 288

II. Key Features and Basic Structure of the New System . . . . . . . . . . . . . 294

A. Key Legal Features . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 294

B. The Structure of the New Dematerialised System . . . . . . . . . . . . . . 299

III. Dual Regimes for Cross-Border Transactions . . . . . . . . . . . . . . . . . . . 303

A. Intermediated System for Foreign Securities Listed

on a Japanese Exchange . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 303

B. Intermediated System for Off-Shore Foreign Securities . . . . . . . . . . 307

IV. The Share Book-Entry Transfer System . . . . . . . . . . . . . . . . . . . . . . . 308

A. Requirements for Being Account Shares . . . . . . . . . . . . . . . . . . . . . 308

B. Disposition, Pledge, Establishment of Trust, and Attachment . . . . . . 309

C. Innocent Acquisition and Inflated Record . . . . . . . . . . . . . . . . . . . . 313

xii Contents



D. Shortfall (Excess Record) and Loss Sharing . . . . . . . . . . . . . . . . . . 314

E. General and Individual Shareholder Notification . . . . . . . . . . . . . . . 316

V. Issues Involved in Specificity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 319

A. Computation of Shares in Innocent Acquisition

and in the Minority Shareholders’ Rights . . . . . . . . . . . . . . . . . . . . . . 319

B. Different Kinds of Account Bonds and Account Shares . . . . . . . . . . 320

VI. Summary and Evaluation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 322

Chapter 7. The Intermediated System in Switzerland . . . . . . . . . . . . . 325

I. Overview . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 325

II. Basic Structure and Key Features of the New Regime . . . . . . . . . . . . . 328

A. Creation of New Sui Generis Concept of Bucheffekten . . . . . . . . . . 328

B. Co-Existent Intermediated Systems . . . . . . . . . . . . . . . . . . . . . . . . . 331

C. Open Architecture . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 333

D. Unitary Regime for Domestic and Foreign Securities . . . . . . . . . . . 333

E. Reform Initiated by the Financial Industry . . . . . . . . . . . . . . . . . . . 335

III. Intermediated Securities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 337

A. Creation, Conversion, and Extinction of Bucheffekten . . . . . . . . . . . 337

B. Relationship with the Issuer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 341

IV. Acquisition, Disposition and Collateralisation of Bucheffekten . . . . . . 344

A. Acquisition and Disposition of Bucheffekten . . . . . . . . . . . . . . . . . . 344

B. Reversal of Book-Entries . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 346

C. Encumbrance of a Security Interest to Bucheffekten . . . . . . . . . . . . . 347

V. Innocent Acquisition & Priorities . . . . . . . . . . . . . . . . . . . . . . . . . . . . 354

A. Innocent Acquisition of Bucheffekten or Interests in Bucheffekten . . . 354

B. Priority Rule . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 356

VI. Shortfall and Loss Sharing Rule . . . . . . . . . . . . . . . . . . . . . . . . . . . . 357

VII. Summary and Evaluation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 358

PART II Private International Law Analysis

Chapter 8. Intermediated Securities and Private International Law . . 363

I. Scope of Conflict of Laws and Choice of Law Process . . . . . . . . . . . . . 363

A. Scope of Conflict of Laws . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 363

B. Choice of Law Process . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 365

II. Uncertainty in Conflict of Laws . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 369

III. Regional and National Conflict of Laws Rules . . . . . . . . . . . . . . . . . . 370

A. European PIL Regimes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 370

B. Choice of Law Rule in Depotgesetz . . . . . . . . . . . . . . . . . . . . . . . . 377

C. Choice of Law Rules in UCC Articles 8 and 9 . . . . . . . . . . . . . . . . 380

D. Choice of Law Rules in Korea and Japan . . . . . . . . . . . . . . . . . . . . 382

IV. Summary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 385

Contents xiii



Chapter 9. The Hague Securities Convention . . . . . . . . . . . . . . . . . . . . 387

I. Purpose of the Convention . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 387

II. Scope of the Convention . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 389

A. Material Scope: Intermediated Securities . . . . . . . . . . . . . . . . . . . . 389

B. Content Scope . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 393

C. Territorial Scope: Internationality and General Applicability . . . . . . 399

D. Normative Scope . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 399

III. Choice of Law Rules of the Convention . . . . . . . . . . . . . . . . . . . . . . . 400

A. Background of the Choice of Law Rules . . . . . . . . . . . . . . . . . . . . . 400

B. Primary Rule: Article 4 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 402

C. Fall-Back Rules: Article 5 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 406

D. Change of the Applicable Law: Article 7 . . . . . . . . . . . . . . . . . . . . 407

IV. Transitional Rules . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 409

A. Priority between Pre-Convention and Post-Convention Interests . . . . . 409

B. Pre-Convention Account Agreements and Securities Accounts . . . . . 410

V. Some Interpretative and Practical Issues . . . . . . . . . . . . . . . . . . . . . . . 412

A. So-Called Page 37 Problem . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 412

B. Internalisation of Purely Domestic Securities Transactions . . . . . . . . 420

C. Legal Nature of Intermediated Securities and Application

Scope of Substantive Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 422

VI. Summary and Evaluation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 424

PART III Conclusions

Chapter 10. Conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 429

I. Conclusions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 429

II. Proposals for Legal Reform . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 436

A. Basic Structure . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 437

B. The Legal Nature of Intermediated Securities . . . . . . . . . . . . . . . . . 438

C. Exercise of Rights against the Issuer . . . . . . . . . . . . . . . . . . . . . . . . 440

D. Acquisition, Disposition, and Pledge . . . . . . . . . . . . . . . . . . . . . . . 440

E. Innocent Acquisition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 441

F. Priority Rule . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 442

G. Shortfall (Excess Credit Entry) and Loss Sharing . . . . . . . . . . . . . . 442

H. Cross-Border Regime and PIL Rules . . . . . . . . . . . . . . . . . . . . . . . 443

Appendixes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 445

Bibliography . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 481

xiv Contents


